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Respondent s and Am ci National Associ ation of Crim nal Defense
Lawyers, et al. (NACDL) agree that the issues raised by the
petitions in this case are of sem nal inportance and warrant this

Court’s review. Booker Br. in Resp. 3-5; Fanfan Br. in Opp. 4,
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NACDL Br. 2. There can be no doubt that this Court’s pronpt action
is warranted. Even though little nore than a nonth has passed

since this Court’s decision in Blakely v. Washington, 124 S. C

2531 (2004), the courts of appeals are already divided on both of
the questions presented by the petitions, and that division has
deepened since the filing of the petitions in these cases. Scores
of district courts have issued opinions on the inplications of
Bl akely for the Sentencing Guidelines and for sentencing in the
federal system The fragnentation of the law on the nost basic
guestions in federal sentencing presents a conpelling case for
guidance from this Court, in order to stem a flood tide of
contradi ctory approaches applied in thousands of sentenci ngs — many
of which may have to be redone once this Court settles the
applicable | aw. The energing “crisis in the admnistration of
justice in the federal courts” that the en banc Second Crcuit
predicted in its order certifying questions to this Court (United
States v. Penaranda, 2004 W. 1551369, *7 (2d G r. July 12, 2004),
certification docketed, No. 04-59 (July 13, 2004), is a reality.
There is no issue in the federal courts today that nore urgently
requires this Court’s i medi ate attention.

Respondents and their amci, however, urge this Court to
reframe the questions presented in the governnment’s petitions,
grant review in different cases than the governnent has proposed
(or grant review in at nost one of those cases), and set a nore
rel axed schedule for briefing and argunent than proposed by the

gover nment . Those suggestions should be rejected. The Court
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shoul d grant both of the petitions in these cases and cal endar them
for expedited briefing and argunent.

A. The Court Should Grant Review On The Questions As
Formulated By The Petitions

Al'l three of the briefs filed by respondents and their am ci
reformul ate the questions presented, and the NACDL suggests that
this Court do |likew se “to nake themclearer and to ensure that the
| ower courts receive guidance on the core issues they now
confront.” Am ci Br. 2. None of the purported reasons for
altering the questions presented in the petitions justifies that
unusual action.

1. The governnent’s first question presented squarely and
plainly raises the issue of whether Blakely applies to the
GQuidelines. It asks:

Whet her the Sixth Amendnent is violated by the

i nposition of an enhanced sentence under the United

States Sentencing Cuidelines based on the sentencing

judge’s determination of a fact (other than a prior

convi ction) that was not found by the jury or adm tted by

t he def endant.

The NACDL first suggests (Br. 3-4) that the question is
“underincl usive” because it refers only to the Sixth Arendnent, and
not to the Due Process right to proof beyond a reasonabl e doubt and
to the Fifth Arendment right to a Gand Jury indictnment. Blakely
itself, however, was expressly decided under the Sixth Amendnent

jury trial guarantee. 124 S. C. at 2533 (“We consider today

whet her [ Bl akel y’s sentence] violated the Sixth Arendnent right to
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trial by jury.”); id. at 2538 (“Because the State’s sentencing
procedure did not conply with the Sixth Anendnent, petitioner’s
sentence is invalid.”). The question presented is therefore
responsi ve to Bl akely's actual hol ding. Nevertheless, the Court’s
deci sions make abundantly clear that the right to jury trial is
interlinked with the requirenent of proof beyond a reasonabl e doubt
and, in the federal system wth the right to a grand jury
indictnent. Blakely itself noted the connection to the requirenent
of proof beyond a reasonabl e doubt.! O her decisions of this Court

make manifest that, in a federal case, the grand jury right goes
hand-in-hand with the rights identified in Apprendi.? There is no

need to broaden the question presented here in order to obtain

1

The Court’s anal ysis began by stating that it was applying
“the rule we expressed in Apprendi v. New Jersey, 530 U. S. 466, 490
(2000): ‘Other than the fact of a prior conviction, any fact that
i ncreases the penalty for a crine beyond the prescribed statutory
maxi mum nust be submitted to a jury, and proved beyond a reasonabl e
doubt.’” 124 S. . at 2536 (enphasis added); see also id. at 2542
(“Every new el enent that a prosecutor can threaten to charge is
al so an elenent that a defendant can threaten to contest at trial
and rmake the prosecutor prove beyond a reasonabl e doubt.”).

2 See United States v. Cotton, 535 U.S. 625, 627 (2002)
(stating, after quoting the rule expressed in Apprendi, that “[i]n
federal prosecutions, such facts nust also be charged in the
indictnment”); Harris v. United States, 535 U S. 545, 549, 568
(2002) (considering whether the Apprendi rule applies to facts that
rai se the mandatory mninmumw thin the otherw se-authorized range
of punishnent, in a case where the defendant waived the right to
jury trial but contended that reliance on the m ni num enhancing
fact violated his rights to a grand jury indictnment and proof
beyond a reasonabl e doubt); Jones v. United States, 526 U S. 227,
243 n.6 (1999) (proposing the rule later adopted in Apprendi as
“Ialny fact (other than prior conviction) that increases the
maxi mum penalty for a crime nust be charged in an indictnent,
submtted to a jury, and proven beyond a reasonabl e doubt”).




resol ution of those issues.

NACDL al so faults (Br. 4) the question presented for using the
phrase “enhanced sentence” to refer to a Guidelines sentence that
i's increased based on a fact “not found by the jury or admtted by
t he defendant.” Booker and Fanfan Pet. 1. There is nothing
nmysteri ous about that phrase. It enmbraces, wth sinplicity and
clarity, all of the types of Guidelines factors that result in a

sentence above the maximumthat is justified “solely on the basis

of the facts reflected in the jury verdict or admtted by the

defendant,” Blakely, 124 S. C. at 2537 — whether those factors

are denom nat ed under the Cuidelines as “offense characteristics,”
“adjustments,” or “departures.”

2. The governnent’s second question raises the issue of
remedy. It asks, if the Court holds that Bl akely does apply to the
Gui del i nes:

Whether, in a case in which the Guidelines would

require the court to find a sentence-enhancing fact, the

Sent enci ng Gui del i nes as a whol e woul d be inapplicable,

as a matter of severability analysis, such that the

sentenci ng court nust exerciseits discretionto sentence

the defendant within the maxi mum and mnimum set by

statute for the of fense of conviction.
NACDL suggests that because the question contains “four untested
assunptions about the appropriate ‘renmedy,’” it should be repl aced
with the question: “Wat role do the Sentencing Reform Act, the
Sentenci ng Cuidelines, and Federal Rule of Crimnal Procedure 32
continue to play in federal crimnal sentencing?” NACDL Br. 8.

The NACDL's proposal is unsound. As an initial matter, the
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open- ended and nebul ous character of that question deprives it of
the sort of clarity and specificity that is conducive to focused
deci sion making by this Court. A question asking “[w] hat role”
vari ous provisions should play at sentencing gives no guidance to
the parties, potential amci, or the Court about the specific |egal
issues that are posed and crystalized for decision. NACDL’ s
gquestion also nakes no effort to respond to the particular
ci rcunstances of any case. Cf. Suprene Court Rule 14.1(a)
(requiring a petition to contain “questions presented for review,

expressed concisely in relation to the circunstances of the case”)

(enphasi s added).

Beyond that, NACDL's “untested assunption” criticismof the
government’s question is unfounded. First, NACDL supposes that the
government’s question assumes that “the Guidelines would continue
to apply wthout nodification in those cases in which the
GQuidelines do not call on the judge to decide ‘a sentencing
enhancing fact.’” Br. 5. That is indeed the governnent’s
position; a defendant should not be permitted to invalidate a

statutory and regulatory schene that in no way infringes his

constitutional rights. See, e.qg., Sabri v. United States, 124 S.
Ct. 1941, 1948-1949 (2004). But the facts of the cases before the
Court do not raise that issue. In each of those cases, the
Quidelines did require the judge to enhance the sentence based on
a fact not found by the jury. For that reason, the question

presented is properly tailored to the i ssues rai sed by the cases at
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hand. Respondents would be free to urge, and this Court to adopt,
a broader renedial theory than the facts require. But the
government’s question presented is tied to the facts of the actual
cases before the Court.

Second, the NACDL argues (Br. 6-7) that the government’s
guestion assumes that there is only a “binary” choice as to renedy:
either the Guidelines apply as a whole, or they do not. But in
answering the governnent’s question, the Court would be free to
enbrace any of the range of renedi al options presented by the facts
of the cases. The question presented does not linmt the Court to
total acceptance or rejection of the governnent’s proposed renedy. 3

Finally, NACDL would have the Court expand its review to
enconpass renedial issues under the Sentencing Reform Act and
Federal Rule of Crimnal Procedure 32(i). NACDL Br. 8. The short

answer to that proposal is that unbounded expansion of the

® NACDL also critiques (Br. 7) the phrase “sentence-enhanci ng
fact” as “a concept of the government’s invention,” which (it says)
is not recognized in the Apprendi l|ine of cases. The NACDL woul d
apparently force the parties to |imt their vocabulary to
“el enments” and “sentencing factors.” There is no obvious reason
why the |language of the question presented should be so
const rai ned. See Ring v. Arizona, 536 U S. 584, 610 (2002)
(Scalia, J., concurring) (describing jury trial guarantee as
applying to “facts essential to the | evel of punishnent — whether
the statute calls themel enents of the offense, sentencing factors,
or Mary Jane”); cf. Apprendi, 530 U S. at 494 (referring to the
“novel and el usive distinction between ‘elenents’ and ‘sentencing
factors’”); id. at 494 n.19 (referring to “sentence enhancenents”
that are the “functional equivalent” of “an elenent of a greater
offense”). If certiorari is granted, NACDL is certainly free to
argue against the phrase “sentence-enhancing fact” as used to
descri be facts that under the Quidelines enhance the sentence.
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gquestions in this case to sweep in all such renedial issues
deprives the Court of nore limted questions that are tied to the
facts of the cases. Mre generally, the parties would be free to
address, as “fairly included” (Suprene Court Rule 14.1(a)) in the
guestion presented, the proper severability analysis of the
Sent enci ng Reform Act insofar as it bears on the applicability of
the Guidelines. And inplications for judicial factfinding under
Fed. R Crim P. 32(i) will follow logically from this Court’s
resolution of the questions as franmed in the governnent’s

petitions.

B. The Petitions In Booker and Fanfan Provide The Most
Suitable Vehicles For This Court’s Resolution Of The

Questions Presented
Fanfan acknowl edges (Br. in Qpp. 7) that “[i]t nmay be true
that, in view of the practical inportance of obtaining a pronpt
resol ution of the questions presented, prudence counsels in favor
of granting certiorari in nore than one case, sinply to guard
against the risk that a barrier to review may arise in any single
case.” Accord Amici NACDL Br. 8 (“Amici submt that it would be
appropriate for the Court to grant dual petitions for certiorari”).
But Booker, Fanfan, and Amici all have different ideas about which
cases are best suited for review C osely exam ned, the purported
procedural drawbacks of the governnent’s petitions are wthout
merit, and the cases offered as substitutes cone equipped wth

their own probl ens.
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1. There Are No Procedural Impediments To This Court’s
Review In Booker

a. Booker acknowl edges (Br. 5) that the Seventh Circuit’s
decision is an adequate vehicle for addressing the first question
presented, but he contends (Br. 6-8) that it is not a good vehicle
for review ng the second, renedial, question, because that issue
was not briefed or decided by the court of appeals. 1In an ordinary
case, that point would have nerit. Here, it does not. The purely
| egal issues surrounding what renedy is justified on remand (if the
Court were to hold that Blakely applies to CGuidelines sentencing)
have now been adequately illum nated by a pl et hora of decisions by
the district courts and two conflicting decisions of federal courts
of appeals.* The reasoning in those cases is available to the
Court, regardless of the vehicles selected for review Here, the
court of appeals at |east applied Blakely to the Guidelines and
out | i ned possi bl e options avail able to the parties and the court on
remand. This Court can deci de Booker, if it concludes that Bl akely
applies to the Guidelines, by explaining which options are legally

perm ssi bl e.

* Conpare United States v. Aneline, 2004 W. 1635808 (9th Cir.
July 21, 2004) (finding the requirenment of judicial fact-finding
under the @idelines to be severable and applying Blakely’'s
procedures to the determ nation of sentence-enhancing facts under
the Guidelines) with United States v. Money, 2004 W. 1636960 (8th
Cr. July 23, 2004) (finding the Cuidelines system not to be
severable once Blakely renders it in part unconstitutional, and
requiring sentencing to be conducted as a matter of judicial
discretion within the statutory mninma and nmaxim, using the
GQui del i nes as advi sory).
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Booker’s remai ning contention (Br. 8-16) is that, in his view,
the governnent’s severability analysis was hastily fornul ated and
I s wong, suggesting that the Court shoul d nove nore cauti ously and
await further analysis in the | ower courts before granting revi ew.
Booker’ s di sagreenent with the governnent is a matter for response

at the nmerits stage of this case; but his suggestion that delay

woul d be beneficial to justice is plainly incorrect. There is
al ready an abundance of |egal analysis on Blakely issues that

outstrips what the Court has available for many issues that it
decides. Two courts of appeals have addressed renedy issues (see
note 4, supra); expedited en banc review is underway in two nore.
And ot her courts of appeals may well issue decisions before this
Court rules. But above all, awaiting further percolation in the
| ower courts is not a luxury that the federal crimnal justice
system can afford. There is a pressing need for this Court
i mMmedi ately to stepin and restore uniformty to federal sentencing
— and that need nandates that revi ew be undertaken now, not in the
full ness of tine.

b. NACDL raises a nunber of other purported procedural
problens with Booker. NACDL points out that the defendant there
did not preserve a Fifth and Sixth Anmendnent claimeither at trial
or on appeal; “instead, the court of appeals raised the issue sua
sponte.” Br. 9. But NACDL fails to note that the Seventh Circuit
anmended its opinion to state that the governnent had not raised a

claimthat Booker forfeited his objection, and thus the court did
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not consider plain error. Booker Pet. App. 26a-27a. The
governnment’s petition for certiorari does not present any issue of
plain error. And to renove any doubt, the governnment confirns now
that it does not rely on the plain-error doctrine in this case.

Cf. United States v. Gaudin, 515 U S. 606 (1995) (resolving

guestion whether materiality is a jury issue in a prosecution under
18 U S.C 1001); id. at 526-527 (Rehnquist, C J., concurring)
(noting that the Court “has no occasion today” to reviewthe court
of appeals’ rulings that the error was plain and not harm ess,
because “the Government has not argued here that the error in this
case was either harm ess or not plain”’); see also Newport v. Fact

Concerts, Inc., 453 U S. 247, 256 (1981) (overlooking the plain-

error rule where the Court’s failure to decide the issue on the
nmerits “woul d serve neither to pronote the interests of justice nor
to advance efficient judicial adm nistration”).

Simlarly, contrary to NACDL's suggestion (Br. 9), the
government does not argue that Booker’s statement to the police
admtting that he sold the drugs that were the basis for the
Gui del i nes sentence enhancenent constituted an “adm ssion” within
the nmeaning of Blakely. See Blakely, 124 S. C. at 2541 (noting
that enhancenents are not barred if the defendant “either
stipulates to the relevant facts or consents to judicial
factfinding”). Booker never admitted those facts in a judicial
proceeding; instead, at trial, he contradicted his earlier

statenents. Booker Pet. 3. Nor does the governnent argue in this
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case that, by virtue of Booker’s statements, any Blakely error
woul d be harm ess.

C. NACDL al so argues against granting certiorari in both

Booker and Fanfan because both arise from drug convictions. Br.
15-18. NACDL offers a convoluted argunent that the interna
statutory maxi mrumand m ni rumsent ences created by the federal drug

statute, 21 U S.C. 841, create unspecified “conplications” that

make drug cases “ill-suited vehicles” to decide whether Blakely
applies to the Sentencing GCuidelines. But NACDL offers no
explanation of why that is so. The facts show that any such

purported statutory issues are wholly irrel evant.

Booker was charged in an indictnment with possessing nore than
50 grans of cocaine base with intent to distribute it and
di stri buting cocai ne base, both in violation of 21 U S. C. 841(a).
Booker Pet. App. 3la-32a. The jury found him guilty of that
of f ense. Id. at 1la. The statutory sentencing range for drug
of fenses i nvol ving 50 grans or nore of cocaine base is ten years to
life 1nprisonnent. 21 U.S.C 841(b)(1)(A(iitl). Thus, the
indictnment’s allegations and the jury’s verdict sufficed, as far as
Section 841(b) is concerned, to support any Guidelines sentence
t hat Booker could receive, up to and including a sentence of life
i mprisonnment. And Booker clearly received the protection of the
constitutional rights described in Apprendi on the determni nation of
the rel evant threshold drug quantity under Section 841.

The Bl akely issue arises solely because an of fense invol ving
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only the anount of cocaine base established at trial would
translate into a Guidelines range (for a defendant with Booker’s
crimnal history category) of 210-262 nonths of inprisonnment. The
district court’s consideration of Booker’s additional drugs and his
obstruction of justice, which were not found by the jury, raised
the GQ@uidelines range to 360 nonths to |I|ife inprisonment.
Quidelines 88 2D1.1(c)(2); 3Cl.1; Chap. 5A (Sentencing Table).
Resolution of the constitutionality of that increase in the
Gui del i nes sentence woul d not require the Court to delve into any
of “Section 841's anbiguities post-Blakely” (NACDL Br. 16).
Regardl ess of how the Court decides the Blakely issues under the
Qui del i nes, Booker has no conplaint about the process he received
to justify his sentence under Section 841.°

2. There Is Ample Justification For Granting Certiorari
Before Judgment In Fanfan

Fanfan argues principally (Br. 7-11) that certiorari before
judgnment is not warranted here because the governnment has not made

the showi ng required under this Court’s Rule 11. He asserts (Br.

° NACDL adverts (Br. 17) to a purported “significant
controversy” over whether drug quantity is statutorily defined as
an elenent of an offense. Even assum ng that the threshold drug
guantities in Section 841(b) were “el enents,” Booker received al

t he process that would apply to such “elenents” (i.e., indictment,
jury trial, and proof beyond a reasonable doubt). The only

controversy in this case pertains to determ nations of drug
quantity under the Sentencing Guidelines. NACDL's confused effort
to inject into this case irrelevant issues under Section 841 (on
whi ch this Court has denied certiorari many tinmes, e.d., Goodine v.
United States, No. 03-596, cert. denied, 124 S. C. 1600 (2004);
note 6, infra) provides no basis for declining to grant review in
Booker .
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7) that the governnent has not established why this case warrants
the “extraordinary step of granting certiorari before judgnent.”
But it is of paramount inportance that the issues raised in the
case be considered by this Court at the earliest opportunity — and
that is an exceptional circunstance that distinguishes this case
fromthe ordinary situation.

a. Fanfan concedes (Br. 9) that the Court granted certiorari

before judgnent in Mstretta v. United States, 488 U S. 361, 371

(1989), "[Db]ecause of the 'inperative public inportance of the
I ssue * * * and because of the disarray anong the Federal D strict
Courts." The issue that was of "inperative public inportance"” in
Mstretta is <closely related to the issue here: t he
constitutionality and continued applicability of the Sentencing
Gui del i nes. The disarray anong the lower courts here is also
conparable to that in Mstretta, and the disarray is increasing
daily.

Fanfan also argues (Br. 9) that "the Court could certainly
resolve the questions presented by granting review solely in
Booker . " As respondent also concedes, however, the Court has
granted review in other cases before judgnent when the case is a
"necessary counterpart[] to i nportant cases that t hensel ves reached
this Court in the ordinary course.” Ibid. (citing Gatz v.
Bol linger, 539 U S. 244 (2003), which was reviewed with Gutter v.
Bollinger, 539 U S 306 (2003)). Fanf an and Booker 1|ikew se

provi de "necessary counterparts” to one another in resolving the
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urgent questions presented by this case. | ndeed, Fanfan is the
only case currently before the Court in which any court has held
Bl akely applicable to the Guidelines and then i nposed a renedy for
what it perceived to be constitutional flaws in the application of
the Guidelines to that case. Ganting review in both Booker and
Fanfan woul d al so protect against the possibility that any later
| npedi ment in one or the other case could prevent tinely resolution
of the issues.

Finally, Fanfan argues (Br. 11) that "this case is not a
| ogi cal conpanion to Booker — at |east no nore so than any of the
hundr eds of cases now pending in the courts of appeal s that involve
Si xth Amendnent challenges to the application of the Sentencing
Gui delines." The pendency of "hundreds of cases" raising Blakely
issues in the brief period since Blakely was decided confirnms the
need for quick resolution of the questions presented i n Booker and
Fanfan. And specul ation that sone other case not on the Court’s
docket could provide a better vehicle fails to cone to grips with
the glaring need for expedited consideration of the issues now.
Awaiting the filing of petitions in other cases (which may have
their own procedural flaws) would be to ignore the urgent need for
gui dance that the | ower federal courts have justifiably requested.

b. Fanfan also suggests (Br. 11-12) that there is a
“logically antecedent” issue under Section 841 that “may well
prevent resolution of the question the petition seeks to bring

before this Court.” According to Fanfan, that issue is “whether 21
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U.S.C. 88 841 and 846 are thensel ves unconstituti onal because they

can be read to establish graduated statutory sentencing |levels -

antecedent to the @Quidelines — in apparent reliance on judicia
fact-finding using a preponderance standard.” Br. 12. That
suggestion lacks nerit. Fanfan fails to mention that he never

rai sed such a constitutional attack in the district court. Nor has
he cross-petitioned in this Court. There is no accepted principle
of procedure that would permt himto inject such an issue into the
case now. In any event, the | ower federal courts have universally
rejected any claim that Section 841 is unconstitutional on the
basis asserted, and this Court has repeatedly denied review (as
Fanfan hinself notes, Br. 12).°

The facts of this case al so raise no i ssue of whether Fanfan’s
statutory sentencing range under Section 841 was established
w t hout conpliance with the procedures required by Apprendi (and
Bl akel y). The indictnment alleged, and the jury found, the
threshold quantity of drugs necessary to establish a statutory
puni shment ceiling that is well above the highest of the possible
Sentenci ng Gui delines ranges. Fanfan was indicted for conspiracy
to distribute and to possess with intent to distribute 500 granms or

nore of cocaine. Fanfan Pet. App. 14a. The jury found himguilty

® For a partial collection of the legion of cases rejecting

the claimand this Court’s orders denying certiorari, see Brief for
the United States in QOpposition, CGutierrez v. United States, No.
03-8728, 2004 W 1062088 at *5 nn.8-9 (filed My 2004). I n
GQutierrez, this Court once against denied certiorari. 124 S. C
2811 (June 7, 2004).




17

as charged, and specifically found that the anount of cocai ne was
“500 or nore grans.” 1 d. at 15a. Under 21 U.S.C
841(b)(1)(B)(ii), a drug offense involving 500 or nore grans of
cocaine is punishable by 5 to 40 years of inprisonnent. The
indictment and jury verdict in Fanfan's case thus authorized a
statutory sentence of up to 40 years.’ As is the case with Booker,
Fanfan can have no constitutional conplaint about the indictnent,
jury trial, and reasonabl e doubt procedures that he was accorded in
establishing that 40-year ceiling.

The Blakely issue arises only because Fanfan’s Sentencing
GQui del i nes range, as the court determined it in light of Blakely
based solely on the facts found by the jury, was 63-78 nonths of
i mprisonment, while his range based on the judge s findings as
required by the Guidelines was 188-235 nonths. Fanfan Pet. App
2a, 6a. Either of those ranges is above the statutory m ni mum of
five years and bel ow t he maxi mrum of 40 years that was established
by the indictnment and jury verdict. There is therefore no
constitutional issue in this case surrounding the procedures used
to i npl ement Section 841; the only constitutional questions are the

ones presented by the petition.

! The governnment’s petition mstakenly stated that the

maxi mum sentence was life inprisonment under the statute. Fanfan
Pet. 2. As Fanfan points out (Br. 12 & n.12), the governnent’s
position in the district court was that the maximumis 40 years.
The error in the petition, on which the governnment gratefully
stands corrected by Fanfan, is of no consequence to any | egal issue
properly presented in this case.
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3. The Alternative Vehicles On This Court’s Docket Do Not
Merit Plenary Review In Preference To Booker and Fanfan

In lieu of granting certiorari in Booker and Fanfan,
respondents and the NACDL argue that this Court should grant
certiorari in other cases on the Court’'s docket. Exam nation of
those cases reveals that they are not preferable vehicles for
resolving the vitally inportant issues at stake. Nor should the
Court await the filing of other certiorari petitions that raise the
same i ssues (and that al so may have serious, if presently unknown,
procedural flaws), with the necessary consequence of del ay.

a. Bijou v. United States, No. 04-5272. Fanfan (Br. 14) and

the NACDL (Br. 11) propose Bijou v. United States as the

appropriate vehicle (or conpanion vehicle) for resolution of the
guestions presented. In Bijou, the Fourth Crcuit rendered an
unpubl i shed decision rejecting the defendant’s Apprendi claim
bef ore Bl akel y was even deci ded. Thus, no | ower court has exam ned
the inplications of Blakely for Bijou s Guidelines sentence. 1In

addition, the petition in Bijou presents only a single question

concerning the applicability of Blakely to the CGuidelines.® The
petition raises no issue concerning the renedy if Blakely does
apply to the Guidelines — an issue that all agree is of the utnopst

i mportance for this Court to resolve. To surnount that obstacle,

® The question presented in Bijou states: “Wether a fact
necessary for an increase in offense | evel under the United States
Sent enci ng Gui delines nust be alleged and proved according to the
requi renents of the Sixth Amendnent as set forth in Blakely v.
Washi ngton.” 04-5272 Pet. i.
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NACDL proposes reformul ation of the issues in Bijou s petition and
states that counsel for Bijou now supports review of those issues.
Br. 11 & n. 6. There is scant justification, however, for granting
review in a case where the petitioner hinmself has only bel atedly
decided to adopt amci’s fornulation of the questions. And, as
di scussed above, the NACDL's reformulation of the issues is
unnecessary and, on the second question, seriously flawed.

NACDL al so asserts (Br. 12) that Bijou has a “considerable
advant age” over the other pendi ng petitions because “it arises from
a guilty plea.” Yet the NACDL fails to identify how the guilty-
pl ea posture is relevant to the issues. The governnent woul d not
contend in Bijou that, by virtue of Bijou s guilty plea to fel on-
i n- possessi on charges under 18 U.S.C. 922(g), he waived any rights
he may have under Bl akely to object to his enhanced sentence based
on judicial findings about his drug activity. Cf. Blakely, 124 S
Ct. at 2535-2536 (noting that Blakely raised his constitutional
objection to the increase in his sentence for “deliberate cruelty”
after pleading guilty to second-degree kidnapping). Instead, the
facts of Bijou raise only the sane issue presented by the first

gquestion in Booker, i.e., the constitutionality of sentences

enhanced under the Guidelines “based on the sentencing judge’'s
determ nation of a fact not found by the jury or adnmtted by the
defendant.” 04-104 Pet. I.

b. Pineiro v. United States, No. 04-5272. NACDL suggests

(Br. 10) that in lieu of Booker, the Court may wish to grant the
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petition filed in Pineiro v. United States. That course is

unwarranted. Pineiro does involve a court of appeal s decision that
consi dered whether Blakely applies to the GCuidelines. But t hat
feature of the case does not differentiate it fromBooker. And in
Pineiro, unlike Fanfan, no court formul ated or applied a renedy for
a perceived Bl akely problem Indeed, the Pineiro petition presents
only a single question, again focusing on Blakely’'s applicability
to the Guidelines.® No remedial issue is raised. And there is no
i ndi cation that the petitioner in Pineiro would adopt the (flawed)
NACDL fornmul ation of the renedial issue. There is thus no reason
for this Court to prefer Pineiro over the governnent’s petitions.

C. The Case For Expedited Consideration Is Compelling

As explained nore fully in the governnent’s reply in support
of its notion for expedited consideration, the federal judicial
systemis in dire need of this Court’s pronpt resolution of the
i ssues presented. The defense bar’s caution aside — a caution that
coincides with the reduced sentences that many defendants are
receiving in the current reign of confusion over Blakely —thereis
w despread sentinment in the |lower federal judiciary that, absent
this Court’s expedited intervention, federal sentencing threatens

to descend even further into a bal kani zed set of regimes in which

® The question presented in Pineiro states: “Does a federal
judge violate a defendant’s Sixth Amendnent jury trial rights by
i ncreasing the defendant’s sentence through the application of the
federal sentencing guideline provisions that are supported by facts
found by the judge and not the jury?” 04-5263 Pet. i.
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each circuit, if not weach individual district court judge,
literally makes up the rul es as he or she goes along. This chaotic
state of affairs cannot stand. It can only be rectified by
expeditious action by this Court.
* ok ok k%

For the reasons given above and in the petitions, it is
respectfully submtted that the petition for certiorari in Booker
and the petition for certiorari before judgnent in Fanfan be
gr ant ed.

PAUL D. CLEMENT

Acting Solicitor General
Counsel of Record

JULY 2004



